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Capitol, Board or Ballot?

• Capitol: Federal or State policy
– Seek or oppose legislative/regulatory action 
– Band together with other stakeholders
– Take position on State ballot measure

• Board: Agency policy or position
– Board action consistent with State/federal law

• Ballot: Agency policy, but requires voter approval
– Initiated by voters or Board
– Examples:

• Local revenue measure
• Increasing size of Board
• Changing from at-large to zone elections

• Sometimes more than one, e.g., seek State legislative enactment 
authorizing new opportunity for revenues followed by local ballot 
measure to make use of new opportunity



No “public resources” for political 
“campaigns” or “grassroots” 

advocacy
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Why?

• Government speech can drown out other voices, distort 
electoral (or legislative/regulatory) process

• Taxpayer money should be spent on agency services
• It’s the law



Ballot Measures
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What are “Public Resources”?
• Money, inc. employee time, travel time/ 

reimbursements
• Facilities
• Means of communications, including phones, 

computers, fax, email address, website, business 
cards, letterhead

• Office/other supplies 
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What is a “campaign” expenditure?

• Funds, time or other resources spent 
advocating for or against, promoting or 
opposing a measure (as opposed to 
educating/informing)

• Courts: “we know it when we see it”
• Rules more relaxed before measure 

placed on ballot than after
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Ballot Measure Life-Cycle
• Preparatory activities

– Public engagement to develop expenditure 
plan

– Polling to determine whether to proceed with 
measure

• Consideration of ballot measure
– Drafting of ballot measure
– Board action to place measure on ballot

• Once a measure is on the ballot
– Heightened restrictions focus on language, 

presentation
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What is OK once a measure is proceeding?
• Educational/informational communications on measure or on 

how to cast ballots
– Fair/neutral/balanced presentation of the facts, potential 

consequences of measure, agency’s official position
– Key: Style, Tenor, Tone and Timing for words and 

appearance (including pictures, layout, etc.)
• Board action to take position or cast vote (in case of property 

owner ballot proceeding)
• Responding to inquiries/accepting invitations to speak
• Communications consistent with/contained in other “regular” 

agency communications
• Bearing election costs (invoiced by County)
• Authoring agency’s statement in ballot pamphlet

9



What types of communications are 
prohibited once a measure is proceeding?
• “Express advocacy,” “unambiguous urging”

– Anything saying “Vote For…” or “Support…”
• “Inflammatory” or “argumentative” statements
• Uncommon communications

– Again, depends on: Style, Tenor, Tone and Timing
– Radio/newspaper ads, billboards, bumper stickers, 

lawn signs, buttons, etc. / “traditional campaign”
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Sources of Law: Caselaw
• Stanson v. Mott (1976)

– “Style, tenor, tone” standard differentiates campaign   
activity vs. informational material

• League of Women Voters v. Cntywide Crim. Justice Coord. 
Com. (1988)
– Confirms use of public funds to draft measures; addresses 

when communications are “relatively balanced and neutral 
in tone” and provide “fair representation”

• Vargas v. City of Salinas (2009)
– Gov. Code § 45964 does not replace “style, tenor, tone” 

standard in Stanson v. Mott
– Adds discussions of “timing”

• Peninsula Guardians v. Peninsula Health Care District (2011)
– “Content, Style, Tenor and Timing” standard applied to HCD

newsletter, included review of graphic presentation in 
finding communication was “informational”



Sources of Law: Select State statutes
• Gov. Code §54964: No public funds to support/oppose measures or 

candidates; accurate, fair and impartial factual information is OK
– “(a) An officer, employee, or consultant of a local agency may not expend 

or authorize the expenditure of any of the funds of the local agency to 
support or oppose the approval or rejection of a ballot measure, or the 
election or defeat of a candidate, by the voters…. (c) This section does not 
prohibit the expenditure of local agency funds to provide information to the 
public about the possible effects of a ballot measure on the activities, 
operations, or policies of the local agency, if both of the following conditions 
are met: (1) The informational activities are not otherwise prohibited by the 
Constitution or laws of this state. (2) The information provided constitutes 
an accurate, fair, and impartial presentation of relevant facts to aid the 
voters in reaching an informed judgment regarding the ballot measure.”

• Gov. Code§8314: No campaign or private use of public resources 
– “It is unlawful for any elected state or local officer, including any state or 

local appointee, employee, or consultant, to use or permit others to use 
public resources for a campaign activity, or personal or other purposes 
which are not authorized by law.”



Sources of Law: Select State statutes
• Gov. Code§3203: No limits on political activities of public 

officials/employees in their private capacity
– “Except as otherwise provided in this chapter, or as 

necessary to meet requirements of federal law as it pertains 
to a particular employee or employees, no restriction shall 
be placed on the political activities of any officer or 
employee of a state or local agency.”

• Gov. Code§3205: No soliciting contributions by 
officers/employees of other officers/employees
– “…An officer or employee of a local agency shall not, 

directly or indirectly, solicit a political contribution from an 
officer or employee of that agency, or from a person on an 
employment list of that agency, with knowledge that the 
person from whom the contribution is solicited is an officer 
or employee of that agency.”



Potential Pitfalls
• Brown Act dangers:

−Board/Council quorums involved in outside 
campaign committee

− Joint statements by a quorum
−Comments on social media
−Other “serial” conversations

• E-mail/business cards
• Wearing agency uniform while campaigning: 

expressly prohibited by law 
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Tips
• Don’t speak on behalf of agency without authorization to do 

so
– Indicate on whose behalf you are speaking

• Use your own email, phone, mail, computer, cell phone
• Don’t put others in position to violate the law
• Think about budgets: are communications or other 

expenditures related to a ballot measure paid for with funds 
on separate line item?

• Ask legal counsel for help if you are not sure
• Think about your language:

– “Campaign”
– “For” / “Against”
– Does your message expressly advocate or urge a “yes” 

or “no” vote?



Potential Ramifications

• PERSONAL criminal and civil liability
– 6 months to 4 years in jail (criminal)
– $1,000 fine per day violation occurs plus three times 

cost of misused resource (civil)
• Court of public opinion
• Media scrutiny
• Reflects poorly on your “side”



So what can I do?
• OK on own time and dime
• Exercise your First Amendment rights
• Speak out on your own behalf
• Contribute to a campaign, attend/host fundraisers
• Use your own email, phone, mail, computer, cell phone
• Announce your own personal support/opposition and 

try to convince others to take the same position
• Ensure any endorsement listed as “for identification 

purposes only”
• Ensure materials produced by a campaign state: “Not 

produced or distributed with public resources”



Legislative/Regulatory Involvement
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Why?

• Government speech can drown out other voices, distort 
electoral (or legislative/regulatory advocacy) process

• Taxpayer money should be spent on agency services
• It’s the law



Legislative/Regulatory Involvement

• Wielding influence
– General limits except if specific authorities
– Key to compliance: Who’s the target?

• Legislative/regulatory advocacy: Directly influencing 
legislators/regulators or engaging lobbyists or trade 
groups/advocacy organizations

• Grassroots advocacy: Influencing the public to influence 
legislators/regulators



Sources of Law: Caselaw
• Miller v. Miller (1978): 

– “[W]e observe that the Stanson court’s 
recognition and approval or public agency 
lobbying was limited to presentations directed to 
the Legislature and Congress…”

– “It is one thing for a public agency to present its 
point of view to the Legislature. It is quite another 
for it to use the public treasury to finance an 
appeal to the voters to lobby their Legislature in 
support of the agency’s point of view.  The latter 
‘undermines or distorts the legislative process’ 
just as clearly as ‘the use of the public treasury 
to mount an election campaign [distorts] the 
integrity of the electoral process.’” (quoting 
Stanson v. Mott, italics added by Miller court)



Sources of Law: Select State statutes
• Gov. Code § 50023: Direct advocacy, hiring of legislative advocates

– “The legislative body of a local agency, directly or through a representative, may 
attend the Legislature and Congress, and any committees thereof, and present 
information to aid the passage of legislation which the legislative body deems 
beneficial to the local agency or to prevent the passage of legislation which the 
legislative body deems detrimental to the local agency. The legislative body of a 
local agency, directly or through a representative, may meet with representatives of 
executive or administrative agencies of state, federal, or local government to 
present information requesting action which the legislative body deems beneficial 
to, or opposing action deemed detrimental to, such local agency. The cost and 
expense incident thereto are proper charges against the local agency.”

• Gov. Code § 50024: Advocacy through organizations
– “The legislative bodies of local agencies may enter into associations and through a 

representative of the associations attend the Legislature and Congress, and any 
committees thereof, and present information to aid the passage of legislation which 
the association deems beneficial to the local agencies in the association, or to 
prevent the passage of legislation which the association deems detrimental to the 
local agencies in the association. The cost and expense incident thereto are proper 
charges against the local agencies comprising the association.”

• Health & Safety Code § 32131: HCDs joining groups/associations
– “The board of directors may maintain membership in any local, state or national 

group or association organized and operated for the promotion of the public health 
and welfare or the advancement of the efficiency of hospital administration, and in 
connection therewith pay dues and fees thereto.”



Other laws to keep in mind
• Recently expanded/clarified requirements for language to be 

included in ballot measures (A.B. 195; codified at Election Code 
§ 13119) (2017)

• Recent codification and expansion of “mass mailing” rules to 
eliminate use of letterhead, meeting/event announcement 
exceptions within 60 days of election, and prohibit officials from 
sending 200+ business cards within 60 days of election (S.B. 45; 
codified at Gov. Code § § 89002, et seq.) (2017)

• FPPC regulations on / reporting requirements for public agencies 
engaging in “express advocacy” (2010)
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